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A Digest of the Law of Maritime Captures and Prises. 
By Henry Wheaton, Connseller at Law, and Advocate, 
New- York, published by R. M. Dermut, and D. D. 
Arden, No. I, City Hotel, Broadway. Forbes and Co. 
Printers. — 1815. 

A Digest of Prize law has long been a desideratum with 
professional gentlemen. What is written on the subject 
was dispersed over such a variety of volumes, treatises in 
different languages, and the reports of our own, that to 
bring it within the compass of a single book, is rendering 
* the state some service.' A lawyer's library, from the lum- 
ber of its thousands of volumes, has grown (o be so repulsive 
an object, that writers of Digests are more than erer in 
requisition to reconcile us to the task of attempting to mas- 
ter whatever of substance it contains. Those are here the 
most useful labourers, whose exertions most conduce to the 
saving of labour. Nor is the work humble. Judges of 
highest ambition have engaged in it. Gilbert and Comyn, 
Blackstone and Buller. The extensive utility of the end 
gave dignity to the means ; and these men were satisfied 
that they could not more effectually exalt their ambition 
into virtue, than by devoting their talents and benevolence 
to the relief of the profession from that superincumbent 
weight, which they were sensible oppressed, and which, 
they had reason to believe, threatened in no very Idng 
time to crush it. If books were indeed in their day mis- 
chievously many, how much more alarming is the evil now, 
when a new world has been given to the common law, and 
the Reports of this hemisphere already vie in volurUinous- 
ness with those of the other. Yet it seems the increasing 
evil is destined still to increase. It grows out of our liber- 
ties, and is the exuberance of excessive fertility. Excres 
ccncies would be less frequent, from a liberty less rich. 
Formalities increase, said Montesquieu, in proportion to 
the value which is set on the honour, fortune, liberty ahd 
life of the subject. 

These remarks grow out of a review of a new Digest. 
The compiler has brought to his task assiduity and judg- 
ment, discrimination and research. He may not have cit- 
ed all the authorities that could possibly have been pro- 
duced, in support of some points, but enough are cited to 
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settle the law, and the profession will thank, him for sparing 
the rest. With respect to the competence of a belligerent 
court to condemn prizes while lying in a neutral port, the 
case of the Comet, 5 Rob. fS35. might have been added to 
the cases cited, and this question must now be considered 
at rest, notwithstanding the very respectable decision of the 
N. Y. Supreme Court as pronounced by Ch. J. Kent, 1. 
Johns. 478, and the dissentient opinions in the cases in 
Cranch, since these cases hare since been adopted as law 
in divers of the Circuits ; and while the volume before us 
was passing the press, they were adopted, in the case of a 
libel against goods taken from the brigs Arabella and Ma- 
deira and carried to Canton, China, by Story J. who was 
i>ot of the court when those cases were decided. Extreme 
convenience first gave rise to the practice which these de- 
cisions sanction, and though we agree with Chief Justice 
Kent, Scaevolae assentimur, that courts of this country 
were not bound by the practice, but were at liberty from 
the precedents that controlled Sir William Scott, yet we 
think they were to yield, not indeed to the practice, but the 
convenience that suggested it. If is alike convenient to 
us, as to every other maritime people, who have found the 
convenience imperative. The practice is indeed a deviation 
from the principle on which admiralty jurisdiction was 
fhpvght to be founded ; but what amounts to the legal no- 
tion of necessity justifies this deviation. It is at all events 
of importance, that on this subject there be but one rule the 
world over, and more than half the world had already set- 
tled it for themselves, before the turn came to us to pass 
upon the question. 

In the first chapter reference is had to the decision of 
the Supreme Court of the Union in the case. Brown v. the 
United States, and much is extracted from the opinion of 
the Circuit Judge which that decision overruled. The 
decree pronounced by the District Judge which that deci- 
sion affirmed, contained matter pertinent to this chapter, 
and we regret that the author has not availed himself of the 
manuscript in this instance, and given this opinion a place, 
for the same reason he assigns, page 267, for giving place 
to the address of M. Portalis. 

This work is divided into ten chapters, which comprehend 
very fully the whole of the subject. The appendix might 
perhaps have been spared, notwithstanding the value of the 
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six first articles, they having already been published in 
various works. In some instances citalions are made from 
MS. opinions, since in print, and for the convenience of 
relerence, we supply the places where the passages cited 
may be found in the printed volume. 

Page 29 Emulous, Brown claimant. See 1. Circ. Ct. Re- 
ports, first Circ. 563 

105 Ann Green lb. 274 

165 The Julia lb. 609 

174 LiverfSool Packet lb. 513 

219 Per Story J. MS. lb. 467 

298 Decatur v. Chew lb. 506 

Croudun et al. v. Leonard is cited p. 275, and the page and 
volume omitted. It is 4; Cranch 424. 

In a work of this nature much original matter is not to 
be expected. The little here given, makes the reader 
regret, that the scope of the undertaking would admit of no 
more. Fairness and fidelity in compilation, precision in 
connecting the passages compiled, judgment in the division 
and arrangement, are all that can be expected from a digest, 
and the expectation is here not in vain. There was little 
on the subject in the language before, or rather little in any 
one volume, but what was to be fotuid in the Law of War, 
translated from Bynkersboek by Du Ponceau, or in Lee on 
captures, an inferiour translation of the same work. Mr. 
Wheaton has collated and conder.sed whatever could be 
selected of importance, in vaiious languages, from writers 
on the law of nations, from the Reports of Judicial deci- 
sions, and from the works of eminent civilians. Without 
any parade of erudition, the writer has endeavoured to 
satisfy a profession not satisfied with a little learning ; and 
to save others' labour has been laborious himself. Uia 
subject has indeed abated much of its interest from the le- 
establishment of peace. But from its own nature, and the 
nature of man, the utility of the work is, we fear, perma- 
nent, and it should certainly find a place among the perma^ 
nent authorities of a lawyer's library. 



